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President’s Column
By Brandon Jones, Outgoing KCDAA President
Franklin County Attorney

Prosecutor Well-Being
In my final article as president of KCDAA, I 

want to talk about something that until recently was 
rarely, if ever, talked about – prosecutor well-being. 
Prosecutors have been dealing with our country’s 
most violent and troubled citizens for decades while 
never really considering the secondary trauma we 
were enduring based upon the repeated exposure 
to the suffering and trauma of the survivors and 
victims of the crimes we were prosecuting. Within 
the last few years, our profession has finally started 
to understand what we used to refer to as job stress 
or burnout, can more accurately be described as 
secondary trauma. Further, we are finding that the 
largest predictor of effectiveness in our profession 
has to do with the health and resiliency of the 
individual workers in our offices. Bottom line, we 
need to take better care of ourselves!

At the national level, the National District 
Attorneys Association (NDAA) has launched 
a Well-Being Task Force and is now providing 
regular training and monthly articles on this 
topic. Locally, within the past few years, KCDAA 
had a presentation at one of our semi-annual 
conferences on prosecutor well-being that was 
extremely powerful and well-received. The global 
pandemic that we have been enduring for almost 
two years now has only increased prosecutors’ 
stress and caseloads as we have learned to deal with 
court closures, backed-up dockets, and jury trial 
calendars, all while trying to stay healthy ourselves. 

So, what do I have to offer on this topic? 
Well, I am certainly no expert in the field. My 
undergraduate degree was in political science, and 
I was raised by a state trooper dad who, like me, 
was never asked about his well-being while doing 
an extremely difficult and stressful job. Feelings, 
emotions, etc. were never really talked about in 
law enforcement and prosecution circles. It was 
just part of the job that you were expected to deal 
with on your own. Is it any wonder we continue to 

lose good law enforcement officers and prosecutors 
to less stressful, better paying jobs, or that we see 
many of those same professionals have relationship 
issues and sometimes even alcohol/substance abuse 
issues or worse?

So what advice can I offer? Take care of 
yourselves, and elected officials, take care of your 
employees! How? My best advice on this subject is 
find something that brings you joy or satisfaction 
and do it as often as possible. Find something that 
allows you to get your mind completely off work, 
even if just for a while, and lets you get refocused 
on something positive and fulfilling. For me, that is 
being outside. As far back as my childhood, I have 
always loved being outside. Now in my adult life I 
have gotten into hiking, biking, kayaking, golfing, 
and really anything else that gets me outside and 
in nature. The stress of my job, my caseload, my 
responsibilities of running an office, and even my 
responsibilities to this organization, coupled with 
the pandemic, got to the point where I just needed 
to get away for a while and refocus. To that end, 
toward the end of 2020 I started planning a big 
hiking trip.

I decided I wanted to hike the John Muir Trail 
in the Eastern Sierra Nevada Mountains in Eastern 
California. In January 2021, I applied and received 
the necessary permits for my hike, and I roped my 
younger brother, Ryan, a doctor who lives in Ft. 
Collins, Colo., into coming along with me. For 
the next six months, I planned, prepared, collected 
necessary gear, and tried my best to get my body 
in shape for what was going to be a grueling 
four-week adventure!! It’s hard to find places 
to hike in Kansas to prepare for mountains, but 
between mowing the lawn in a 50 pound backpack 
(while the neighbors laughed), hitting the treadmill 
at maximum incline, and hiking every local trail 
I could find loaded down with a full pack, I was 
able to get myself as ready as possible for my trip. 
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I won’t bore you with the details, but on July 14, I 
flew out to Reno, Nevada and on July 16, at 10,000 
feet elevation above Lone Pine, Calif., we started 
our adventure. Over the next 24 days we hiked 
almost 275 miles, gained over 56,000 feet in total 
elevation, crossed 14 mountain passes, summitted 
the highest mountain in the lower 48 (Mt. Whitney 
@ 14,508’) in a snowstorm, summitted Cloud’s 
Rest overlooking Half Dome at sunset, and finally 
finished by hiking down into Yosemite Valley.

Throughout the entirety of the hike I was 
surrounded by the most beautiful views I have 
ever seen, and we met so many amazing people. 
More importantly, my cell phone was only along 
as a camera and a map. It was in Airplane Mode 
the entire time. No work emails, no work calls, no 
daily reports of all of the new crime in my county, 
and no news about all the chaos and tragedy in the 
world. I was able to refocus, to re-center, and while 
it may sound cheesy, it was the most mentally, 
physically, and emotionally/spiritually challenging 

and amazing thing I have ever done. I came back to 
my office re-energized, refocused, and ready to get 
back to work. It was the best thing I have done for 
my physical and mental health in years. 

While you may not be able to leave the office 
for four straight weeks to hike in the mountains, I 
hope you use every bit of your vacation time to get 
away, relax, and reset. You need and deserve it! I 
hope my fellow elected officials do the same and 
that you encourage and facilitate your employees 
use of their time to get away from the office. 
Whether it’s just a weekend hike at a local lake, an 
evening bike ride, knitting, baking, spending time 
with family and friends, or whatever else allows 
you an escape from our difficult jobs, I hope you 
do it as often as possible. We need the breaks to be 
our best when at work to make sure we are effective 
advocates for truth and justice across this state. 
So happy hiking, or whatever else you chose, and 
thanks for the opportunity to serve as president of 
this amazing organization for the past year! 

Do you have an article idea you would like to Do you have an article idea you would like to 
know more about?  We can try to find a writer, if know more about?  We can try to find a writer, if 

you have an idea.you have an idea.    
Or do you want to submit an article?Or do you want to submit an article?

Send your idea/submissions to Editor Mary Napier at 
mary@napiercommunications.com.  

Upcoming 2022Upcoming 2022
Kansas Prosecutor DeadlinesKansas Prosecutor Deadlines

Spring - March 1Spring - March 1
Summer - July 1Summer - July 1

Fall/Winter - November 1Fall/Winter - November 1
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Executive Director’s Column
By Steve Kearney
KCDAA Executive Director

2022 KCDAA Primary 
Legislative Agenda

The Kansas County and District Attorneys 
Association (KCDAA) provides the opportunity 
for its membership to request specific legislation 
through an RFP process that begins shortly after 
each legislative session adjourns. That process 
includes soliciting input through the distribution 
of the RFP itself, followed by the organization’s 
legislative committee evaluating the submissions 
and ultimately narrowing down the proposals for 
consideration by the Board of Directors at its Fall 
meeting. 

This “Primary” legislative agenda is deliberately 
held to a handful of proposals with the recognition 
that criminal justice and criminal procedure matters 
along with collateral measures routinely number 
over 100 bills during each session. For the 2022 
legislative session, the Board of Directors selected 
the following for the KCDAA primary legislative 
agenda: 

• Child Abuse - Amend Child Abuse, K.S.A. 
21-5602, to include intentional and reckless 
burning of a child.  Also, define “torture” 
as “at least two physical assaults or one 
extended assault, two or more forms of 
psychological maltreatment, and neglect 
resulting in prolonged suffering, permanent 
disfigurement or dysfunction or death.” 

• Marijuana/Hemp - The laws concerning 
marijuana/hemp enacted over the last 
several years have created a confounding 
environment for prosecutors and law 
enforcement. Although the loophole, 
which permitted any concentration of THC 
in final hemp products, was closed by a 
2021 change in the law, law enforcement 
agencies do not have adequate resources to 
measure the percentage of THC any given 
product may contain. An amendment to 

K.S.A. 2-3901 prohibiting any final “hemp 
products” intended for food, seed, seed meal 
and seed oil for consumption/ingestion from 
containing any tetrahydrocannabinol, would 
correct this lingering problem.  

• Preliminary Hearings – Amend K.S.A. 
22-2902(3), which is the statutory provision 
for preliminary hearings. This proposal 
would explicitly authorize taking testimony 
through two-way telecommunication devices 
and allow for courts to consider hearsay in 
whole or in part in making a probable cause 
determination in felony cases.  The changes 
would decrease the burden on victims and 
other witnesses to appear simply for a 
probable cause hearing while protecting the 
accused by continuing to provide what is 
constitutionally required for a probable cause 
determination. 

• Violence in the Presence of a Child - Create 
an enhanced penalty or a new crime related 
to committing a crime of violence in front of 
a child. Research shows that many children 
who witness crimes of violence react to this 
violence exposure by developing behavioral, 
emotional, or learning problems that manifest 
themselves throughout the child’s life leading 
to difficulty in school, abuse of drugs or 
alcohol, acting aggressively, suffering from 
depression or other mental health problems 
and engaging in criminal behavior. 

The KCDAA Board of Directors is engaged with 
Kearney & Associates on a regular basis throughout 
the legislative session to stay current on issues 
pertaining to criminal justice matters.  If you have 
any questions or concerns, feel free to contact me at 
steve@kearneyandassociates.com. 
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Guest Article
By Kansas Governor Laura Kelly

Thank You, 
Kansas Prosecutors

When I was asked to write a column for the 
Kansas Prosecutor, I initially thought I would write 
about the work our administration is doing to support 
the criminal justice system and enhance our state’s 
ability to deal with the burdens and challenges facing 
our courts. I could detail increases in the salaries 
for judges, additional funding for both community 
corrections and our state Department of Corrections, 
or I could talk about the increased focus on treating 
the underlying substance use or mental health 
conditions that drive so much of the criminal behavior 
you all encounter every day. 

But in the end, as I thought about what I’d want 
to say if I was in the room with you all, it’s really this:  
Thank You. 

Thank you for taking on the burden of protecting 
your communities and facing the many challenges 
modern prosecutors face. You are true public servants 
– something I’ve become increasingly more aware of 
since I became governor. 

Most of the candidates I interview for judicial 
appointments are prosecutors, or were at one point in 
their career, and every time I get to know a prosecutor, 
I’m struck by how demanding your jobs can be. 

You have to be an expert on not just substantive 
criminal law, but also on the state’s rules of criminal 
procedure and your local court’s unique way of doing 
business. You have to have good relationships with 
multiple law enforcement agencies. You have to know 
your community and have excellent judgment about 
what charges to file and what sentences to seek. On 
top of all that, these days you are asked to add a heavy 
dose of social work to your skill set. 

I have had the privilege to appoint some excellent 
prosecutors to the bench since I took office. 

Like Judge Gaten Wood of the 30th Judicial 
District, who was the Barber County Attorney before 
becoming a judge. 

Or Court of Appeals Judge Lesley Isherwood, 
who spent nearly all of her 23 years of practice as an 

Assistant DA in Sedgwick County. 
Or Judge Kendra Lewison of the 21st Judicial 

District, who spent five years as an Assistant DA in 
Johnson County and then spent the last decade as an 
Assistant County Attorney in Riley County. 

Or Judge Mark Simpson of the 7th Judicial 
District, who was an Assistant DA in Douglas County 
for 11 years and who helped start a behavioral health 
court before he took the bench in 2019. 

Or Judge Susan Robson, who I appointed to the 
8th Judicial District bench and who served as Marion 
County Attorney for 16 years. 

Then there’s Judge Rachel Pickering in the 3rd 
Judicial District, and more who might not have 
identified as career prosecutors before taking the 
bench, but who served as prosecutors at some point 
in their career—and understand the complicated 
demands we place on them.

Prosecutors will always be well represented on 
our courts because they must weigh multiple points 
of view, think broadly about what’s best for the 
community, and not just seek convictions and stiff 
sentences. 

Criminal defense lawyers, civil litigators, and 
other types of lawyers bring their own important 
experiences and skills to the bench—and we need 
more of them as judges. 

But the unique, challenging, essential role of 
the prosecutor will always be the cornerstone of our 
criminal justice system, both on the bench and off.

I know I cannot wave a wand and give you and 
your fellow prosecutors all the resources you need 
to lighten the many burdens you carry. Nor can I 
magically solve the systemic problems facing our 
criminal justice system. I wish I could. 

But as your governor, I want you to know 
that I see the work you do, I’m grateful for your 
commitment to tackling the tough criminal justice 
issues facing your communities, and I will continue to 
do my best to support you. 
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Legislator’s Column
By Representative Fred Patton, District 50

Conducting Legislative 
Business in 2022

Hello from Topeka!  
I write this article on the eve of the 2022 

Legislative Session.  Meetings with constituents 
are increasing, interim committees are completing 
their work, and legislation is being drafted.  Once 
the holidays arrive, there is no looking back.  The 
2022 Session will be upon us, and the lives of 
those working in and around the Statehouse will be 
focused on legislative happenings.

For those of you whom I’ve not had the chance 
to meet, let me share a little background information.  
My wife and I, and our three children, live just north 
of Topeka. I have served the past seven years in the 
Legislature, where I represent the 50th District in the 
Kansas House of Representatives.  The 50th District 
includes most of the northern half of Shawnee 
County and a narrow portion of the western edge 
of the county, including the cities of Dover, Silver 
Lake, Topeka, and Willard.  In the Legislature, 
I serve on the Corrections and Juvenile Justice 
Committee and the Redistricting Committee, and I 
chair both the Judiciary Committee and the Rules 
and Journal Committee.  The vast majority of my 
time is spent on issues that directly impact our courts 
and our criminal justice system.

Like nearly everything in our lives lately, the 
Legislature operated a little differently in 2021.  
Committee meetings were held in a hybrid manner; 
there were hardly any receptions to meet with 
constituents; meetings with advocacy groups were 
few; and, except for those with business before the 
Legislature, the Statehouse was closed to visitors.  
To successfully do our job requires input, so we had 
to think outside the box to get that input.  It was far 
from perfect, but we came up with ways to involve 
the public, experts, and other advocates in the 
legislative process.

It is my hope that we continue some of the 
changes that were implemented.  As a committee 
chairman, I always hate when someone travels from 

many hours away to testify, and I am only able to 
give them a few minutes to talk.  Allowing virtual 
testimony enabled those from far away to have a 
voice in the legislative process without having to 
spend the time and money to come to Topeka.  It’s 
also often a challenge for people to get away from 
work to meet with their legislator, so utilizing video 
conferencing allowed for effective meetings without 
the need to spend the time getting to the Statehouse.  
While I believe it would be beneficial to our process 
to continue some aspects of virtual testimony and 
meetings, we all know that in-person discussions 
are best, especially when you are trying to convey a 
point, develop a relationship, or negotiate a deal.

The Kansas County & District Attorneys 
Association has always been very helpful in 
presenting information and coordinating testimony 
from members like you. Once the testimony has 
been offered, the KCDAA is always willing to work 
with members of the Legislature to amend bills to 
make sure we pass the best legislation possible, 
given the facts and knowledge before us.  Working 
together, we have been able to make significant 
changes to our criminal justice system.  

If you aren’t someone who spends a lot of 
time in the Statehouse or working with your local 
legislator, I encourage you to do so.  The more 
people who are involved in the process, the better 
outcome we will achieve.  Each of you have 
examples to share, challenges to address, and insight 
to communicate.  Thanks to the use of technology, 
we now have the chance to hear directly about what 
you are experiencing in the field, even if you don’t 
have time to come to Topeka.  Don’t pass up the 
chance to be heard!

As we quickly approach the 2022 Session, 
take a little time now to reach out to your local 
legislators to develop a relationship and to allow 
your legislators to learn about the justice system in 
your part of the state.  When the time comes that you 
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Legislator’s Column
By Representative Fred Patton, District 50

want to introduce or influence a piece of legislation, 
already having an established relationship with your 
local legislator will make that process easier.

It has been a true honor to work with many 
of you as we strive to implement legislation that 
increases public safety, assists victims of crime, and 
overall improves the prosecution and sentencing of 
offenders.  Thank you for stepping up to provide 
testimony, to serve on committees, and to develop 
solutions.  Coupled with the professional staff the 

KCDAA has in the Statehouse on a daily basis, 
you should be proud of the impact you and your 
association are having to shape the justice system in 
Kansas!

If you ever have thoughts on bills before the 
Legislature, suggestions for changes we need to 
make to Kansas law, or just questions about the 
legislative process, please let me know.  Thanks 
again for the work you do!

Send your tax-deductible 
donation to: 

Kansas Prosecutors Foundation
1200 SW 10th Ave.
Topeka, KS 66604

Learn more at www.kcdaa.org/
foundation

With your help, we can conquer mountains With your help, we can conquer mountains 
andand enhance public safety enhance public safety

for the future.for the future.
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KCDAA Award Winners
The Kansas County and District Attorneys Association (KCDAA) is pleased to announce its annual 
award winners from 2021: Prosecutor of the Year - Alice Osburn, Chief Attorney Sex/DV Division, 
Sedgwick County District Attorney’s Office; Lifetime Achievement Award winners - Dan Dunbar, 
Shawnee County District Attorney’s Office; Randall Hubert, Chief Attorney, Sedgwick County 
District Attorney’s Office; and Margaret “Maggie” McIntire, Chief Attorney, Sedgwick County District 
Attorney’s Office; and Policymaker of the Year - Representative Fred Patton.

The award winners were honored during the 2021 KCDAA Virtual Fall Conference, Oct. 21-22, 
2021.  Awards were not presented in 2020.

2021 Prosecutor of the Year

This award is presented to a prosecutor for 
outstanding prosecution of a case or cases 
throughout the year. The nominee must be a 
regular member of KCDAA.

Alice Osburn
Chief Attorney, Sex/DV Division
Sedgwick County DA’s Office

Alice has tried 35 jury trials since assuming her 
current role as Chief of the Sex/DV Division for the 
Sedgwick County DA’s office in 2017, including 
four trials in each of the COVID- 19 shortened 
years of 2020 and 2021 (to date), with several more 
trials currently scheduled. Even before COVID-19 
placed a stranglehold on dockets, Alice effectively 
and professionally maintained a caseload of more 
than 100, with the majority being severity level 1-3 
or off-grid Jessica’s 
Law cases. In the past 
year, that number 
has approached 
200.Through it all, 
Alice has amazingly 
sustained herself 
and continued to 
provide high-level 
advocacy on behalf 
of her victims and our 
community.

In addition to her trial work, Alice has conducted 
dozens of preliminary hearings in the past year, 
including a recent hearing involving a serial rapist, 
alleged to have committed 41 crimes in the summer 

of 2020. Simply put, the DA’s office has entrusted 
Alice with many of its most serious cases in the 
past 12-18 months (both in quantity and severity of 
offense), which she has navigated in an exemplary 
manner while supervising a crop of younger 
attorneys attempting to follow in her footsteps 
of advocating for some of the community’s most 
vulnerable victims.

Alice is involved with the KCDAA by 
attending conferences, and she is known amongst 
her colleagues outside her office and shares her 
experience to the betterment of our profession.  She 
is also on a school board in Wichita and supports 
victim advocacy groups.  Alice shows a high level 
of compassion and seemingly unending concern for 
others.

2021 Lifetime Achievement Awards

Dan Dunbar
Shawnee County DA’s Office

Dan is a longtime KCDAA member. After 
dedicating over 26 years of his life to prosecution, 
Dan retired in Spring 2021. During his time as a 
prosecutor, Dan tried well over 100 cases to a jury, 
receiving guilty verdicts in nearly every case. He has 
handled the full range of felony cases, and recently 
supervised every felony attorney in the Shawnee 
County DA’s office. He has spent significant time 

The Lifetime Achievement Award is presented 
to a KCDAA member for his/her longevity as a 
prosecutor. The nominee must have served no 
less than 25 years in a prosecutor position, and 
not previously received this award.
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training law enforcement, both in the academy 
and at ongoing in-service trainings. Dan is a true 
“prosecutor’s prosecutor.” His skills as a trial 
attorney are unique and well respected, both among 
his peers and by those who oppose him in court. Dan 
graduated from the University of Kansas School of 

Law, where he wrote 
for Law Review. He 
began as a prosecutor 
in Franklin County 
in 1993. Two years 
later, he moved to the 
Douglas County DA’s 
Office. For 10 years he 
served that community 
as trial attorney and 
drug prosecutor, 
handling everything 
from murder trials to 

asset forfeiture. In 2015, he went to the Shawnee 
County DA’s office, where he retired from in 2021.  
In his community, Dan is a volunteer soccer coach, 
KBA and TBA member, and an Air Force Veteran.  

Randall Hubert
Chief Administrative Attorney
Sedgwick County DA’s Office

Randall began his prosecutorial career as an 
assistant district attorney 
in Sedgwick County in 
1986. He also joined 
KCDAA that same year.  
He first worked on mental 
health commitments, was 
assigned to the traffic 
division, and later the 
juvenile division, and 
in August of 1988, was 
assigned to the criminal 
trial division. 

During his tenure as a 
trial attorney, Randall prosecuted a variety of cases 
including homicides. He obtained specific training in 
the area of arson prosecution and has regularly tried 
arson cases for the office for more than 30 years. 

In 1998, Randall assumed the role of Senior 
Administrative Attorney. He was later promoted 

to Chief Administrative Attorney in 2003. In 
his administrative roles, Randall ran the daily 
preliminary hearing docket and the weekly jury 
trial docket for the entire office. He assigned each 
day’s probation violation hearings, sentencings, and 
motion hearings. 

In addition to his role as the chief administrative 
attorney, Randall has been responsible for a litany of 
additional administrative responsibilities: ensuring 
that all competency orders are filed and tracked (138 
cases in 2020); handling all out-of-state extradition 
orders (183 cases in 2020); all disposition of detainer 
requests; and ensuring all mandates are back on the 
calendar and ensuring that witnesses in Sedgwick 
County who receive an out-of-state subpoena are 
served according to that act. 

For the past 23 years of his 35-year career, it 
is not an exaggeration to say that Randall has kept 
the Office of the District Attorney running on time. 
His has not had a headline-making job -- though he 
has tried his share of headline grabbing homicides 
and arsons -- but his dedication to the citizens of 
Sedgwick County and to his colleagues in the office 
for the past 35 years has allowed the office to run 
efficiently and effectively. Randall will be retiring at 
the end of 2021.

Margaret “Maggie” McIntire
Chief Attorney
Sedgwick County DA’s Office

Maggie began her prosecutorial career as an 
assistant district attorney in Shawnee County in 1988. 

Award Winners (L to R): Margaret “Maggie” McIntire, 
Randall Hubert, and Alice Osburn
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After four years there, she was hired as the chief of 
prosecution for the Topeka City Attorney’s office. 
In 1993, she moved to Ark City to serve as a deputy 
county attorney for two 
years. In 1995, Maggie 
began her first stint with 
the Sedgwick County 
District Attorney’s 
office, rising to the level 
of senior attorney before 
leaving in 2001 to return 
to Shawnee County. In 
2004, she rejoined the 
Sedgwick County office, 
where she has been since, currently serving as a Chief 
Attorney, supervising the charging division for the 
office. Currently her unit is responsible for reviewing 
over 10,000 felony and misdemeanor cases per year, 
filing an average of 4,000 adult and juvenile cases 
annually. 

Maggie was also the first prosecutor on the 
Sedgwick County Drug Court team, helping create 
the Drug Court system as it exists in Sedgwick 
County. While a prosecutor, Maggie has dedicated her 
life to prosecution of sex crimes, domestic violence, 
and homicide. Since 2017, Maggie has supervised 
the charging unit of the DA’s office, supervising two 
attorneys and four full-time staff members. 

For KCDAA, Maggie was the CLE Committee 
Chair from 2004-2008.  Maggie has also been 
involved with her church, presents regularly on 
domestic violence and sexual assault, and has been 
an adjunct professor at three different educational 
institutions.

Maggie will be leaving the DA’s office at the 
end of the year as her husband has taken a teaching 
position in Kansas City, Missouri this fall. 

The Policymaker of the Year Award is 
presented to an individual who is determined to 
have made the most significant impact on policy 
related to county and district attorneys either 
during the past year or over an extended career 
of public service.

2021 Policymaker of the Year

Representative Fred Patton

In 2014, Fred was elected to represent the 50th 
District (northern and western Shawnee County) 
in the Kansas House of Representatives. In the 
Legislature, Fred currently serves on the following 
committees: Capitol Preservation; Corrections & 
Juvenile Justice; Judiciary; Redistricting; and Rules 
& Journal. He is the Chairperson of the House 

Judiciary Committee and 
the House Rules & Journal 
Committee. 

Fred is a strong 
believer in giving back to 
the community in which 
he lives. Fred currently 
serves as President of the 
Friends of the Topeka Zoo, 
Treasurer of the Seaman 
Alumni Association, and 
is a board member for the 
Kansas Children’s Service 

League Foundation and the Seaman Educational 
Advantage Foundation. He recently concluded 18 
years of service on the Seaman USD 345 Board of 
Education.

During his career at the Statehouse, Fred has 
helped the KCDAA with many significant changes 
to Kansas’ criminal justice system.  With Fred’s 
help, we have been able to help shape the justice 
system in Kansas, and we look forward to working 
together again in the future.

Check out archives of the Kansas 
Prosecutor magazine on 

our website at
kcdaa.org/magazine.
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2021 Fall KCDAA Conference Wrap-Up
By Chris McMullin, CLE Committee Chair

This is my last column as KCDAA CLE 
Committee Chairman. The awesome and 
all-powerful Shannon Wilson assumed command of 
the ship of knowledge at the 2021 Fall Conference. 
Do not despair, I’ll be back in the column-writing 
business in about a year when I ascend to the 
presidency.

The fall conference was once again conducted 
via zoom, and once again featured large numbers of 
attendees and nearly flawless technology—thanks 
to Melissa and Steve and the staff at Kearney & 
Associates for facilitating that.

Our conference featured a welcome and healthy 
dose of presentations from our friends at the 
Attorney General’s office—appellate update, elder 
abuse and 60-1507 practice. I wonder how many 
other states have such a great working relationship 
between their local and statewide prosecutors? 
Speaking of cooperation on a statewide level, the 
KBI taught us about their lab reports and CODIS. 
Again, how many other states have this luxury?

Our national speakers educated us on juvenile 
offenders and the trends they are seeing in those 
cases nationwide. As a retirement gift to KCDAA, 
Randall Hubert comprehensively covered Kansas 
law regarding competency. 

Mark Dupree and Marc Bennett led us on a 
two-hour discussion of race in our criminal justice 
system; a discussion made less uncomfortable by 
their teaching styles.  We also heard an august panel 
of statewide prosecutors discuss case management 
systems. 

Our state is fortunate to have an organization 
like the Kansas Lawyers Assistance Program 
(KALAP). We were fortunate enough to hear from 
them regarding attorney burnout—and as we make 
our way through the backlog that all of us have, I 
hope our judges are seeing the same presentation. 
The part about making structural changes to 
reduce stress on lawyers resonated with me, but 
needs cooperation between the bench and bar.  We 
heard that ethical issues in criminal cases existed 
in pre-Civil War prosecutions and can inform our 
practice today. 

Karen Wittman also shared of her vast 
knowledge of DUI prosecutions with us.

Thank you to all of our speakers who took the 
time to prepare and present for us, thank you to our 
CLE Committee for helping put this conference 
together, and thank you to all of our membership for 
the suggestions and referrals. Keep them coming.

This is your association magazine.  

Let us know what you want to see in the magazine or 
offer to write an article.

Email ideas to:
mary@napiercommunications.com

Next deadline: March 1, 2022
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KCDAA Highlight: Prosecutors to Judges

Arriving at the bench at different points in 
their careers, and under significantly different 
circumstances, the common denominator for both 
Judge Gerald Kuckelman and Judge Gaten Wood is 
both gentlemen came from the prosecutor’s side of 
the aisle before being appointed to the bench.

Judge Kuckelman, 1st Judicial District, was 
appointed by Governor Colyer pre-COVID 
pandemic, while Judge Wood, 30th Judicial District, 
was appointed by Governor Kelly during the 
pandemic.  

Kuckelman knew he wanted to be an attorney 
from a young age.  After being raised in the 
restaurant business, he knew exactly what he did 
not want to do, leading to a decision from which 
he never wavered: joining the bar.  Looking back 
he “has never wished for a 
different career.”  

His prosecution career 
started with a Wabaunsee 
County Attorney’s Office 
internship where he was 
introduced to the courtroom 
early, and often.  Upon 
graduating from Washburn 
Law School, he joined the 
Harvey County Attorney’s 
Office and then ultimately 
landed at the Attorney 
General’s Office working 
conflict cases for various jurisdictions.  That job 
provided numerous opportunities to see the state and 
work in a variety of different jurisdictions. 

Judge Kuckelman found these experiences to 
be enjoyable ones. He expressed, “I loved it, the 
traveling, getting to see different areas of the state.”  
He also appreciated the opportunity to meet various 
attorneys across the state.  However, upon returning 
to his hometown of Atchison, he decided to open a 
private practice.  The call back to the prosecutor’s 
office came when he felt he could make positive 
changes to the office in his home county.  Running 
for office in 2000, he was elected and remained in 
place until being appointed to the bench in 2018.

Wood’s path to the bar, while more unorthodox, 
was geared toward public service from the start.  He 

By Laura Miser, Assistant Lyon County Attorney

was working full-time construction during the day 
and attending law school at night.  Graduating from 
Oklahoma City University School of Law, he came 
back to Kansas with every intention of entering 
prosecution.  

Public service runs in his family with a strong 
law enforcement background, and his path was no 
different as he started in Pratt County.  He eventually 
became Barber County Attorney in 2013, and 
through the years assisted the Attorney General’s 
Office as a Special Assistant working asset forfeiture 
cases.  During his career, he developed his private 
practice with a strong emphasis in public service 
through county positions, assisting the attorney 
general, legal counsel to government agencies, and 
serving as a municipal judge.  He was appointed 

to the bench by Governor 
Kelly during the midst of the 
pandemic in December 2020.  

The judges noted different 
challenges surfacing for 
courts during the pandemic.  
Judge Wood is focused 
on trying to make certain 
things keep moving in a 
timely manner.  He remains 
sensitive to timelines and a 
person’s right to speedy trial.  
Judge Kuckelman has noticed 
the informality that zoom 

hearings have introduced into the legal process.  
While appreciating some of the flexibility zoom 
hearings offered during the pandemic, his preference 
remains for in-person court.  

Both judges feel their time as prosecutors helped 
prepare them for the bench.  Kuckelman especially 
credits his courtroom experience with preparing him 
“to deal with objections and process arguments.”  
Additionally, he said, “I can see the perspective 
from both sides, understanding the obstacles the 
defense and prosecutors have that is unique to each 
side.”  Wood credits his travels and practicing in a 
variety of jurisdictions with allowing him to adapt 
to new areas of law he was the least experienced in, 
domestic cases.  

Both judges voiced an appreciation for the 

Judge Gaten Wood, 30th Judicial District
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slower pace and more structured 
work environment the bench has 
given them.  Judge Wood especially 
notices the difference now that he 
is not traveling as special counsel 
or while representing the Kansas 
Highway Patrol.  Kuckelman notes 
the differences in the stress level 
now since he doesn’t have to be 
prepared to present multiple cases 
on a daily basis.  

Both feel they are able 
to stay connected with their 
communities even though they are 
no longer “electeds.”  However, 
it has changed their public event 
participation in some ways, with 
both stressing the need to ensure 
that the bench avoids any appearance of bias, 
impropriety, or being tied to special interests.  

The process to apply for a judgeship is a rigorous 
one.  Judge Wood noted that his process involved 
a lot of discussion on areas he was not particularly 
experienced in and focused on his ability to be fair.  
Judge Kuckelman recalled the especially thorough 
background investigations, including talking to 
neighbors.  He also noted the committee seemed 
to place a significance on his KCDAA Prosecutor 
of the Year Award from 2011 and felt his lengthy 
prosecution experience may have given him an edge 
in the nomination process. 

While both attorneys enjoyed their time in 
prosecution, the bench was a logical next step for 
both.  For anyone looking to follow the same path, 
Judge Kuckelman says it’s not a job you “run” for or 
for which you prepare in a certain way.  He stresses 
showing up for work every day and doing a good job 
in whatever you are doing.  He said, “Work hard and 
work in a way that develops the respect of the bar.”  
Wood notes for prosecutors wanting to move to the 
bench, you should be well-rounded and seek to gain 
experience in a variety of cases.  

Both judges were members of the KCDAA 
during their careers and credited different aspects 
of that membership with furthering the careers.  
Judge Wood was on the best practices committee 
and was the KCDAA designee to CPost.  He lauded 
the quality of the CLEs as consistently “excellent” 

and advised prosecutors to take 
advantage of the opportunity to 
network with various individuals 
across the state.  He noted the 
organization was welcoming and 
once a decision to be involved is 
made, letting the organization know 
you want to be involved is key to a 
successful and active membership.  

Judge Kuckelman very much 
appreciated the support from the 
network of prosecutors in KCDAA 
throughout his tenure in prosecution.  
The ability to network with other 
attorneys across the state was an 
invaluable asset for him.  He credits 
many other prosecutors for sharing 
their experiences with him, including 

research, forms, and the impact of new holdings 
from case law.  He also appreciated the prosecutors 
as friends, enjoying the social aspect of conferences 
and meetings.  The KCDAA provided him access to 
a large base that was always willing to share their 
time and knowledge with fellow prosecutors.

Judge Gerald Kuckelman, 
1st Judicial District
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KCDAA Milestones - News from Across the State
Douglas County

The Douglas County District Attorney’s Office is 
pleased to announce the hiring of Ivan Moya, Paula 
Bustamante, and Brian Deiter.  

Ivan is an assistant district attorney handling 
the Juvenile Offender and Truancy Divisions. Ivan 
earned his bachelor’s degree in Political Science 
and Mass Media and his law degree, both from 
Washburn University. Ivan first joined the DA’s 
Office as an intern in 2020 and accepted a full-time 
position after his graduation. Ivan is originally from 
Garden City, Kan. 

Paula is an assistant district attorney. She earned 
her bachelor’s degree in economics from Creighton 
University and her law degree from the University 
of Kansas. She began her career serving the people 
of Brooklyn, N.Y., as a special victims prosecutor 
with the Kings County District Attorney’s office. 
As a lifelong Kansan, she is excited to be home and 
continuing to serve the public. Outside of work, 
Paula spends too much time with her dog, Sasha, 
and searching for a decent bagel shop with her 
husband, Collin. 

Brian Deiter is an assistant district attorney 
handling specialty court programs, civil asset 
forfeitures, and consumer protection. Brian earned 
his bachelor’s degree in international business from 
Wichita State University and his law degree from 
Washburn University. He was formerly an intern 
with the office. 

Leavenworth County
Leavenworth County has hired two attorneys, 

Ashley Hutton and David Melton.
A lifelong Kansas resident, Ashley is a graduate 

of Washburn University and Washburn School of 
Law.  She practiced civil and family law for two 
years with Kansas Legal Services after which she 
served as an assistant district attorney for seven 
years in Wyandotte County specializing in Child 
in Need of Care.  She was also a staff attorney for 
Cornerstones of Care for almost two years prior to 
coming back to prosecution with the Leavenworth 
County Attorney’s Office. Ashley handles the Child 
in Need of Care cases as well as Care and Treatment 
in the Leavenworth County Attorney’s office.

David Melton was born and raised in Shawnee, 
Kansas. David attended the University of Kansas 

receiving a bachelor’s degree 
in English. Following college, 
David was a police officer 
with the City of Merriam. 
Following his service as a 
police officer, David attended 
law school at the University of 
Kansas.  While in law school, 
he interned in the Johnson 
County District Attorney’s 

Office. Upon graduation from law school, David 
was hired as an assistant county attorney by Saline 
County.  In 2000, he joined the Leavenworth County 
Attorney’s Office, where he established the county’s 
first Domestic Violence Prosecution Unit. During 
his tenure, David was named the Advocate of the 
Year by the Alliance Against Family Violence. He 
then became the office’s drug crimes prosecutor, 
prosecuting primarily felony drug crimes. While at 
Leavenworth County, David served on the board of 
the Alliance Against Family Violence.

David left Leavenworth County in 2005 to 
become Chief Assistant Douglas County District 
Attorney. After 16 years with Douglas County, 
David returned to Leavenworth County.

McPherson County
Assistant 

McPherson County 
Attorney Amanda 
Faber and her 
husband, Tyler, 
welcomed their first 
child, son Charlie 
Hudson, into the 
world on Aug. 30, 
2021.  Amanda, a 
2016 graduate of 
University of Kansas 
School of Law, began her prosecution career at the 
Butler County Attorney’s Office in 2016 before 
joining the McPherson County Attorney’s Office 
as an assistant county attorney in 2019. Amanda’s 
caseload covers sexual assault cases and child in 
need of care cases.

Sedgwick County
Sedgwick County Assistant District Attorney 

David Melton

Charlie Hudson
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We want to share your news!

Next Deadline:  Spring 2022: March 1

If you have something you 
would like to share with the 
KCDAA membership, please 
keep us informed.  

We’d like to publish baby announcements, 
new attorneys, anniversaries, retirements, 
awards won, office moves, if you’ve been 
published or anything else worth sharing 
with the KCDAA!  Information submitted 
is subject to space availability and the 
editorial board reserves the right to edit 
material.

Send your information and photos to:  
Editor Mary Napier

mary@napiercommunications.com

Randall Hubert and his wife, 
Toni, celebrated their 35th 
wedding anniversary this past 
August.  Plans to celebrate with 
a trip to the Bahamas are delayed 
until the pandemic subsides. 

Monika L. Hoyt, assistant 
district attorney, and her husband, 
Kelly, welcomed a baby boy, 
Calvin Dean, on May the 4th 
(known in their family of sci-fi 
fans as Star Wars day).  He joins big sister, Loralei 
(8), who is over the moon in love with him!

Shawnee County
The Shawnee County District 

Attorney’s Office is pleased to 
announce Dan Dunbar is a 2021 
recipient of the KCDAA Lifetime 
Achievement Award. The award 
was announced last month on the 
heels of Dunbar’s retirement. 
Dunbar, originally from New 
Jersey, began his career serving 
our country in the United States Air Force. He 
then attended the University of Colorado State, 
followed by law school at the University of Kansas. 
Dunbar then began his legal career as a prosecutor 
in Franklin and Douglas County before transferring 
to the Shawnee County District Attorney’s Office in 
2005. Since 2005, Dunbar’s career has been focused 
on prosecuting the most violent and serious offenses 
in Shawnee County. In January 2017, newly elected 
District Attorney Mike Kagay named Dunbar his 
Chief Deputy. Dunbar’s retirement ends nearly a 
28-year career of prosecution. Dunbar’s leadership, 
skill, and his overall impact on the office are truly 
missed.  

Shawnee County District Attorney Michael 
Kagay is also proud to announce the promotion of 

Brett Watson as his new Chief 
Deputy. Watson graduated 
from KU in 2001, received 
a Master’s Degree from 
American University in 2004, 
and graduated from KU Law in 
2005. He also received an LLM 
degree from the Northwestern 
College of Lewis and Clark 
College in 2014. His first job 
was as a research attorney for 
the Kansas Court of Appeals. He has worked in 
Ford, Finney, and Shawnee County. Watson was 
also the staff attorney for the Kansas Criminal 
Code Recodification Commission. Watson has 
served as a Deputy District Attorney since Kagay’s 
administration began in 2017 and was named as the 
2019 Prosecutor of the Year by the KCDAA. Since 
2017, Watson has been responsible primarily for 
the prosecution of homicide and sex offenses. As 
Chief Deputy, he now oversees the litigation of all 
criminal cases handled by the DA’s Office. Watson 
has mentioned that the highlight of his career has 
been training younger attorneys to become skilled 
prosecutors. 

Randall and Toni

Calvin Dean and big sister, Loralei

Dan Dunbar

Brett Watson
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Prosecutors across the United States are 
leaving their jobs. In the years since progressive 
prosecutor Kim Gardner took over as St. Louis 
Circuit Attorney, turnover in her office exceeded 100 
percent: more prosecutors resigned or were fired 
during this time than were in the entire office when 
Gardner was elected. In cities, suburban counties, 
and rural jurisdictions, elected chief prosecutors 
and line attorneys alike are stepping away from jobs 
they once loved. This brain drain of experienced 
prosecutors has gone overlooked, but will have dire 
long-term effects on the administration of justice.

Prosecutors are leaving the profession for several 
reasons, the first and most obvious being the new 
wave of progressives sweeping into office. Consider 
St. Louis, where Gardner has de-prosecuted both 
felonies and misdemeanors, reduced or eliminated 
cash bail, lessened sentences for violent offenses, 
and accused the police and the entire criminal 
justice system of racism. A violent crime spike 
followed, and for the prosecutors in the office, 
morale plummeted. Told that they were part of 
the problem, the attorneys had their hands tied 
in trying to prosecute and punish criminals. Not 

surprisingly, many left for private practice, academia, 
or retirement. The same trend has played out in 
Chicago, Philadelphia, and other progressive hot 
spots.

Politics have also driven many prosecutors out 
of the ranks. New York’s state legislature continues 
to pass reforms that impose onerous demands on 
prosecuting attorneys. A vast expansion of discovery 
categories that prosecutors must compile for the 
defense, constantly shifting rules for disclosures 
about police officers, and tight time frames—15 
days from a defendant’s initial appearance—to 
complete these tasks have reduced prosecutors to 
harried clerical workers. Combined with the threat of 
sanctions for non-compliance, these rules are driving 
out experienced professionals in New York City and 
upstate. As Onondaga County District Attorney Bill 
Fitzpatrick noted, prosecutors are “going into private 
practice because they want to be lawyers, they don’t 
want to be . . . paper pushers.” Forty employees of 
the Brooklyn district attorney’s office left the ranks 
in response to these rules.

Finally, prosecutors may be moving on because 
they’re tired of finding themselves in the middle of 

The Prosecutor Exodus

In an adverse political environment, experienced 
professionals are leaving the field—and crime is surging.

Introduction by Marc Bennett, Sedgwick County District Attorney

Below, you will find the article, “The Prosecutor Exodus” written by Tom Hogan, an attorney with 
years of experience in both prosecution and defense.  While the article focuses on the influence of 
politics on prosecution – the primary take-away is that all communities need experienced prosecutors 
to do the difficult work of seeing that justice is done according to the law.  Whatever the cause -- 
politics, burnout, low pay -- the loss of experienced, dedicated professionals in local prosecution offices 
can have a negative effect on the health of a community.  I hope that my prosecution colleagues across 
Kansas recognize the vital role they play in the relative health of their respective communities and find 
motivation in this article to stay the course and keep up their good work.  Your communities need you. 

By Thomas Hogan

Article originally appeared in City Journal, a publication of the Manhattan Institute for Policy Research (MI), a leading 
free-market think tank on July 9, 2021.  Reprinted with permission.
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a political crossfire. They make substantially less 
money in public service than they could in private 
practice. These days, would-be prosecutors are told 
from law school on that criminal-defense lawyers 
are the real heroes. Those who hold onto their 
ideals and still swear the oath are told every day 
that they are racist villains. Add in police unions, 
who criticize prosecutors trying to make sure that 
cops with credibility issues don’t taint the justice 
system, and prosecutors are getting attacked from 
all sides. Manhattan District Attorney Cy Vance—
attacked on the left by progressives as not being 
sufficiently woke and by the police unions for 
being too woke—decided not to run for re-election. 
Purchasing billboards to demand a new district 
attorney, Philadelphia’s police union inadvertently 
helped elect ultra-progressive Larry Krasner, who 
has made every day a misery for the police (and poor 
communities) in the City of Brotherly Love.

With veteran prosecutors vanishing, who 
will try difficult homicide cases, disturbing rape 
and child-abuse cases, and complex white-collar 
crimes? Inexperienced prosecutors will be facing 
off against wily, seasoned defense attorneys in 
serious criminal cases. Some defense attorneys have 
already pointed out that they are recording easy wins 
at trial against these junior prosecutors: a public 
defender’s office in a large Pennsylvania county has 
been touting on social media its trial winning streak 
against a once-formidable district attorney’s office 
whose experienced trial prosecutors left after the 
election of a progressive district attorney. Judges, 
too, have grown frustrated with the low quality of 
prosecutions, weak plea bargains, and issues of 

prosecutorial misconduct: Philadelphia judges have 
publicly upbraided Krasner’s prosecutors for lying 
to the court and dubiously dismissing cases. Crime 
victims feel the loss of experienced prosecutors most 
acutely: the one person who might have brought 
them justice has been replaced by an inexperienced 
acolyte of a progressive boss.

The loss of veteran prosecutors also means that 
new prosecutors are not being properly trained. 
The nuts and bolts of handling discovery, making 
appropriate charging and plea decisions, following 
wiretap procedures, and running a grand jury 
investigation take years, even decades, of experience 
and knowledge. Learning to convince 12 strangers 
that a defendant has committed a crime beyond 
a reasonable doubt takes training and practice. 
Without experienced prosecutors to teach younger 
ones, more prosecutions will fail while guilty 
offenders walk free. And old-school prosecutors 
who sought to do the right thing will yield to a new 
generation that aims either to tear the system down 
or to escape from that system without becoming 
collateral damage.

At their best, prosecutors put the “justice” 
in “criminal justice system.” With violent crime 
surging in cities across the country, there couldn’t be 
a worse time to lose them.

About the Author
Tom Hogan has worked as a federal prosecutor, local 
prosecutor, elected district attorney, criminal defense 
lawyer, and corporate defense lawyer for complex civil 
litigation.

2022 NDAA Events
NDAA Capital Conference

January 25-26, 2022  |  Washington, DC

NDAA Summer Summit: The Evolution of the Digital Prosecutor
July 18-19, 2022  | Denver, CO
Learn more at ndaa.org
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Pros and Cons of Criminal Mediation
By Brandon Jones, Franklin County Attorney and
Barry Wilkerson, Riley County Attorney

In the spring of 2020, COVID-19 was spreading 
and in an effort to slow down the spread and 
manage the pandemic, life as we had known it shut 
down. We could no longer go to a beauty salon or 
barbershop, and you could not go out to eat at your 
favorite restaurant.  The criminal justice system and 
the courts were not exempt.  Trials were indefinitely 
postponed as courthouses were closed to the 
public.  In response, mediation was recommended 
in a number of jurisdictions.  Mediation was seen 
as a mechanism to resolve cases and manage the 
ever growing backlog of cases.  The response to 
mediation was mixed.  In an effort to lay out the 
pros and cons, Brandon Jones of Franklin County 
and Barry Wilkerson of Riley County share their 
experiences with the process.  Although labeled pros 
and cons, perhaps the different approaches taken 
between the two counties give insight into what is 
necessary to have a successful mediation process. 

PROs (From Franklin County): 
Criminal mediation was something I had heard 

of, but had never tried, or even considered trying, 
prior to the COVID-19 pandemic. However, as 
our Franklin County jury trial backlog climbed 
to close to 50 cases in an office with only three 
criminal attorneys and one criminal judge, the Court 
suggested we give it a try and our office agreed. 
Before agreeing to participate, I first wanted to make 
sure that the mediation 
would be nonbinding and 
that the State would not 
be obligated or required to 
accept the decisions of the 
mediator. Once it was made 
clear by our judges that the 
mediation was nonbinding 
and was simply a tool to 
try and resolve some of our 
cases and reduce our jury 
trial backlog, we decided 
there was no harm in 
giving it a chance. We have now participated in four 
mediation sessions this year (February, May, August, 
and September) that each lasted a day, allowing 

about an hour per case. For our office, mediation 
has been a huge success with roughly 80% of 
our mediated cases resulting in a successful plea 
agreement and removal from the jury trial calendar. 
Needless to say, our office has been very happy with 
the process and would encourage others to give it a 
try.

So why has criminal mediation been a success 
in Franklin County while other counties have 
struggled with the process? First, we have had 
amazing “buy-in” from all the involved parties. 
The idea of mediation came from our Chief Judge, 
Taylor Wine, and our criminal District Court Judge, 
Douglas P. Witteman, a former member of this 
association, was immediately receptive to the idea 
and has been extremely accommodating and helpful 
in the process. Without Judge Witteman agreeing 
to the mediation, being present each day to take 
an immediate plea if an agreement was reached, 
and also a willingness to follow the mediated 
agreements, criminal mediation would have never 
worked in our county. We have also had great buy-in 
from the defense attorneys in our district who have 
willingly participated in the process and have helped 
make it work. Without cooperation and participation 
on both sides of the case, mediation would not be 
successful.

The second reason criminal mediation has 
worked in Franklin County is that we have been 

lucky enough to have a 
great mediator. We have 
used retired Johnson 
County District Court Judge 
Kevin P. Moriarty. Judge 
Moriarty served as both a 
prosecutor in the Johnson 
County District Attorney’s 
Office and a defense 
attorney for several years 
before taking the bench. 
With that background, he 
can easily see a case from 

each angle – the prosecutor’s, the defense’s, and 
the court’s. He can then relate that knowledge to 
the defendant in a way that has seemed to be very 
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effective. I think the other key factor to our success 
with Judge Moriarty is the fact that he is not from 
our judicial district and is truly a neutral party. He 
gives an honest assessment of the case’s strengths 
and weaknesses and tries to broker a deal that 
both parties can live with. He has had no problem 
identifying the weaknesses in our cases and putting 
those on the table, but he also has not hesitated to 
call out defendants, and in a very matter-of-fact way 
point out that the evidence against them is strong 
and a plea agreement is likely in their best interest.

Another key factor in criminal mediation being 
a success here has been that when we are not able to 
reach an agreement, no feelings are hurt and no one 
is “punished” for the mediation not being successful. 
I have heard this is not necessarily the case in other 
districts which could have a chilling effect on the 
process. Judge Witteman has been grateful when 
a plea agreement is reached, but understanding on 
the few cases where an agreement was not reached. 
All of the interested parties in our mediations have 
basically taken the position that it was worth taking 
a chance of getting some of these cases resolved and 
off the docket, since we could not try any of them to 
a jury due to the pandemic.

The final issue I have heard as an impediment 
to criminal mediation has been the cost. Our courts 
have paid the costs for our mediations. While paying 
a mediator for a whole day is not cheap, it is far 
cheaper and has required far less labor then the cost 
of conducting multiple jury trials. While our court 
does not have the budget to make criminal mediation 
a permanent and regular thing in our district, it has 
been a very effective tool in helping reduce our jury 
trial backlog during the pandemic.

As a result of our four days of mediation, we 
have resolved around 25-30 cases and have removed 
them from our jury trial calendar. Even in cases in 
which an immediate resolution was not reached 
through mediation, the process laid the groundwork 
for continued plea negotiations that have resulted 
in later plea agreements in some of those cases. 
Overall, the Franklin County Attorney’s Office has 
been very happy with the criminal mediation process 
as it has been extremely effective in reducing 
our jury trial backlog. Our office will continue 
to participate in the process when it is offered so 
long as it is conducted under the structure outlined 

above. Please feel free to contact us if you have any 
questions or want further details. 

CONS (From Riley County): 
Determining how to organize and write the 

“cons” is not as simple as giving an opinion that 
mediation is bad or alternatively it is good, but here 
are the negatives.  There are some obvious hurdles 
in the mediation process: victim notification of plea 
offers in real time, the ability or lack thereof for 
subordinate attorneys to make decisions or accept 
offers, and the varying ability of mediators to 
suggest an appropriate compromise and convey that 
opinion in a persuasive manner.  The con, or biggest 
hurdle, is when there is lacking clarity in purpose 
to any endeavor and this includes mediation.  Just 
avoiding trials or settling cases is not justice.  

The long-term success, or even viability of 
mediation, depends upon the prosecution, defense, 
judiciary, and the mediator having the same goal.  
That goal should be a fair resolution of cases. 
The two adversarial participants, the prosecution 
and defense, must have a fair resolution as their 
objective.  If the defense expects a sweetheart deal 
or if the prosecution wants maximum penalties for a 
defendant who does not deserve it, the process fails.  
If the mediator merely seeks a resolution or a deal 
so that trial is averted as opposed to a fair resolution, 
the pursuit of justice is compromised. 

A prosecutor will have difficulty in fulfilling her/
his pledge and duty to inform victims of any and all 
plea negotiations, and more importantly protect her/
his community from persons who want to harm or 
profit from harming other persons if sweetheart deals 
and avoiding trials is the ultimate goal.  If reaching 
a fair resolution is not the objective, mediation will 
not serve your community’s need for justice.  

Mediation came to Riley County as a result 
of COVID-19, the virus that just kept on giving.  
In 2020, Trinity Muth, David Lowden, and I met 
with the administrative judge regarding mediation 
as a method to try and resolve cases that were 
stacking up.  Dave Lowden, with his appellate 
hat on, immediately raised the issue of defendants 
seeking to withdraw pleas if he/she did not get the 
“mediated sentence” and if denied the opportunity to 
withdraw a plea, raising the issue on appeal that he/
she felt compelled or pressured by a judge to reach 
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an agreement.  Trinity Muth, with an attitude that 
would have made General Patton salute, recoiled at 
the idea of surrendering ground (months in prison) 
to a violent felon, and let his feelings be known 
to the judge.  I likewise had concerns with victim 
notification, and Dave’s constitutional/procedural 
concerns were front and center. However, we were 
told that mediation was being strongly advocated 
by the Supreme Court, and it was requested to give 
it the old college try.  Given the impossibility of 
conducting trials in the spring and summer of 2020, 
mediation clearly was a method of resolving cases.     

Initially two of the district judges did all the 
mediating in Riley County. In the beginning there 
was some success. Trinity Muth had a rapist, who 
had raped two women, enter a plea in excess of 
22 years. The mediator informed the defendant he 
should strongly consider what was being offered 
otherwise he could get consecutive sentences and his 
sentence would be even longer.  This plea occurred 
in part because the mediator told the defendant 
it was in his best interest to take the plea.  This 
was a victory for mediation and justice was not 
compromised. The defendant would have been 
convicted had he gone to trial and in all likelihood 
served in excess of 35 years.   

As time passed, pleas started drifting into the 
sweetheart zone. Mediators began weighing in on 
the likelihood of convictions with an inexperienced 
prosecutor.  A few sweetheart deals were made, 
victims were not notified prior to the deal, and the 
county attorney was not pleased and therefore limits 
were set on acceptable offers during mediation.  This 
is where the differing objectives of those involved 
became obvious.  We drew lines, and cases were not 
being resolved through mediation.

A retired judge entered the arena as a mediator.  
However, a couple of defense attorneys doubled 
down on a strategy to try and get sweetheart deals 
through mediation.  One of the requirements of 
mediation is that prior to mediation we were to 
attempt to negotiate the cases and reach a resolution. 
The evolving defense strategy was to negotiate prior 
to mediation, to see what kind of offer they could 
obtain from the county attorney’s office and then 
request mediation for the sole purpose of obtaining 
a lower offer or better deal.  This led to “no’s” 
from the county attorney’s office and subsequent 

allegations that we were not willing to re-negotiate.   
A prime example was J. Doe, a current case 

so his name is withheld. J. Doe is the poster child 
for why low bonds and bail can lead to dangerous 
consequences from a public safety standpoint. 
J. Doe, has eight pending cases, if convicted as 
charged he would be facing 200+ months in prison.  
J. Doe has fought and run from law enforcement 
during some of his arrests.  We offered to resolve 
the cases prior to mediation for 96 months.  Given 
the fact J. Doe has previously served time in prison, 
our negotiated offer for less than half of his total 
time was more than a fair offer  The offer was 
not accepted, so off to mediation went one of the 
prosecutors in my office.  The defendant offered 45 
months at mediation. When my assistant said he 
could not go that low, the mediator said mediation 
was a waste of his time because the county attorney 
would not negotiate or allow the assistants to 
negotiate.  J. Doe’s objective was a sweetheart deal; 
the mediator’s objective was a deal to avert a jury 
trial.  Forty-five months was not justice.  Our current 
offer is now 120 months. 

This scenario repeated itself to the point that 
I finally sent a memo to my Administrative Judge 
telling him our negotiating position.  Our best offer 
in terms of negotiating would be made prior to 
preliminary hearing.  After preliminary hearing, the 
cost of a plea would increase.  At each stage, we 
would increase our offer so that when we went to 
mediation, the mediators understood our offer would 
be higher in terms of counts to be pled or time to be 
served.  You have to enforce your policy or position.  
Bethany Fields went to jury trial in June and 
convicted a man of several “Jessica’s Law” crimes.  
The defendant, through his attorney, offered to plead 
at mediation to non-sex crimes.  The defendant 
and his attorney can contemplate the meaning of 
25 years consecutive to 25 years before parole 
eligibility because Ms. Fields stood her ground and 
obtained convictions. Unrealistic expectations by 
a few members of the defense bar made mediation 
unproductive.  

Mediation has not been utilized or attempted 
in recent months in Riley County. It reached the 
point that post-mediation, defendants and their 
attorneys were wanting further concessions.  Two 
immediate examples were defendants who were 
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charged in separate crimes with rape; the mediator 
recommended the State offer and the defendant 
plead to aggravated sexual battery.  In both cases, 
the defendant rejected the offer and counter-
proposed aggravated battery.  In my opinion, 
mediation evolved into a strategy of putting pressure 
on the prosecution. I tried one of the rape cases 
mentioned above and the defendant was acquitted.  
I would not change my decision because you have 
to play the long game; you cannot start accepting 
simple aggravated battery pleas on rape cases. We 
are ultimately here to fight for justice.

It was expressed to me on at least three separate 
occasions that the initial idea behind mediation was to 

get the defendant on board in cases where reasonable 
and fair offers had been made by the Riley County 
Attorney’s Office. Initially it worked but then there 
was a shift. There has to be clarity of purpose and 
everyone has to be on the same page in my opinion.  
If your defense bar wants to use mediation to extract a 
better offer from the State then you need to withdraw 
from the process.  We have an obligation, not to 
resolve cases prior to trial, but to seek justice and 
to seek a fair result; we owe this to our victims and 
our community.  If you can accomplish this in your 
jurisdiction through mediation, I recommend you use 
mediation; if you cannot then you need to disengage 
from mediation. 

Seeking Justice and Serving Communities
By Billy West, District Attorney, Cumberland County, N.C. & NDAA President-Elect

“Seeking Justice and Serving Communities” was 
not only the theme for our 2021 NDAA Summer 
Summit, but also a goal for the NDAA organization.  
During a time when there has never been more 
attention on the criminal justice system, the voice 
of America’s prosecutors and its over 5,000 
members are leading the way.  Our prosecutors 
are developing strategies to address a nationwide 
rise in violent crime while continuing to advance 
diversion programs, treatment courts, and alternative 
dispositions.  This unique time in the history of our 
country provides NDAA and its prosecutors many 
opportunities.  

Major American cities saw a 33% increase in 
homicides last year and 63 of the 66 largest police 
jurisdictions saw increases in at least one category 
of violent crime in 2020.1  Prosecutors seek justice 
for victims of homicide, sexual assault, robberies, 
child abuse, domestic violence, property crimes, 
and countless other offenses.  New technology such 
as genetic genealogy is being used to solve cold 
cases such as sexual assaults and homicides.  NDAA 
members Anne Marie Schubert (Sacramento, Calif.) 
and Greg Totten (Ventura, Calif.) were instrumental 

in solving and successfully prosecuting the Golden 
State Killer cases using this technology and are 
training other prosecutors on this technique.  

Prosecutors across the country are partnering 
with law enforcement to combat violent crime.  
Human Trafficking Task Forces, Domestic Violence 
Units, and satellite-based monitoring for violent 
criminals on pretrial release or probation are just a 
few of the many initiatives.  NDAA members are 
also utilizing trauma informed prosecution with 
programs such as:  trauma therapy for children 
exposed to violence, victim support groups, and 
service animals to assist victims of violent crime.  

America’s prosecutors have the ability to 
fight the rising tide of violent crime while still 
being leaders in criminal justice reform.  NDAA 
prosecutors from coast to coast are advancing 
diversion programs, treatment courts, and alternative 
dispositions.  Many prosecutors’ offices partner 
with law enforcement to create pre-charge diversion 
programs especially for those with substance abuse 
and mental health issues.  In my hometown of 
Fayetteville, North Carolina, our Law Enforcement 
Assisted Diversion (LEAD) Program allows addicts 
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with low-level drug offenses to seek treatment.  
Our program was the first in the southeast and has 
received national recognition.  Across the country, 
numerous treatment courts such as Drug Treatment 
Court, Mental Health Court, Human Trafficking 
Court, Veterans Court, and Opioid Addiction Court 
help nonviolent offenders seek treatment for their 
substance abuse and mental health issues while 
going through the criminal justice system. 

In appropriate cases, prosecutors enter into 
alternative dispositions that avoid a final conviction 
in cases involving first-time nonviolent offenders.  
Prosecutors recognize the direct and collateral 
consequences a conviction can have on the life 
of a person.  Many prosecutors’ offices across the 
country including my office and NDAA member 
Lorrin Freeman’s Office (Raleigh, N.C.) have 
created expungement clinics, which allow an 
individual without the financial means to afford legal 
counsel, the opportunity to expunge a dismissal 
or a conviction for a one-time nonviolent offense.  
These individuals are legally entitled to this relief, 
but these clinics allow them to seek it without their 
financial means being an obstacle.  Prosecutors 
across the country believe that initiatives providing 
a second chance and treatment for substance abuse 
and mental illness are an integral part of the role of 
the prosecutor in a modern criminal justice system.

Many prosecutors have also created conviction 
integrity units to prevent, identify, and remedy 
false convictions.  Darcel Clark (Bronx, N.Y.), 
John Flynn (Buffalo, N.Y.), and Summer Stephen 
(San Diego, Calif.) are all NDAA members who 
have successfully formed these units.  Their units 
and other units in many other jurisdictions across 
the country have exonerated individuals who were 
innocent.

The future is bright for NDAA and its 
prosecutors in the coming year as we continue 
to be leaders in criminal justice reform.  Under 
the leadership of NDAA President Nancy Parr 
(Chesapeake, Va.), our organization has expanded 
our Diversity and Inclusion Committee as well 
as our Well-being Task Force.  NDAA remains 
committed to promoting diversity and inclusion 
in prosecutors’ offices across the nation.  Mike 
Freeman (Minneapolis, Minn.), John Belton 
(Ruston, La.), La Bravia Jenkins (Fredericksburg, 

Va.) and Mark Dupree (Kansas City, Kan.) have 
been instrumental in furthering this goal and will 
continue to be going forward.  Our Well-being Task 
Force led by Kirsten Pabst (Missoula, Mont.) and 
Mary Ashley (San Bernardino, Calif.) is bringing 
awareness to the realities of vicarious trauma for 
prosecutors and the need for self-care.  Under the 
leadership of Mark Vargo (Rapid City, S.D.), NDAA 
will continue to have a strong presence on Capitol 
Hill advocating for prosecutors and victims on 
the national level while supporting common sense 
criminal justice reform efforts.

NDAA will soon begin a community 
engagement initiative with a committee dedicated 
to this purpose.  The initiative will highlight and 
encourage relationships between the local prosecutor 
and government, schools, non-profits, the business 
community, and the faith community.  These 
relationships promote and provide a safer and 
healthier community.  For example, Past NDAA 
Presidents Bill Fitzpatrick (Syracuse, N.Y.) and 
Jon Blodgett (Salem, Mass.) started after school 
programs for at risk youth in their communities.  
NDAA member Ben David (Wilmington, N.C.) 
has an initiative entitled “Hometown Hires” that is 
a partnership between the criminal justice system, 
the local community college, and the business 
community to provide employment opportunities 
for those with prior criminal records who have 
turned their life around.  There are countless other 
examples to highlight and promote going forward 
of the local prosecutor leading the way to a safe and 
healthier hometown. 

Robert H. Jackson, who served as a U.S. 
Supreme Court Justice, U.S. Attorney General, and 
Chief U.S. Prosecutor at the Nuremberg trials once 
said, “The citizen’s safety lies in the prosecutor 
who tempers zeal with human kindness, who seeks 
truth and not victims, who serves the law and not 
factional purposes, and who approaches his task 
with humility.”  Prosecutors across this great nation 
live up to this quote daily and NDAA stands ready to 
support America’s Prosecutors seek justice and serve 
their communities.

1.  https://www.cnn.com/2021/04/03/us/us-crime-rate-
rise-2020/index.html

Endnotes
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NDAA Report
By Marc Bennett, Sedgwick County District Attorney & NDAA Representative

With jurisdictions around the country still 
laboring under varying degrees of COVID-19 
restrictions, budget issues, and record setting 
violent gun crime, the National District Attorneys 
Association (NDAA) has put much of its efforts 
this year into continuing education both online and 
in-person devoted to the enhancement of prosecutor 
well-being and the handling of especially difficult 
prosecutions. 

Nearly all of the seminars in July at the annual 
NDAA Summer Summit held this year in Virginia 
touched on the subject of enhancing our ability to 
address the long-term effect of trauma both within 
the profession and when interacting with victims of 
crime.  Courses included, Supporting Prosecutors; 
Open Doors Program – Providing Trauma therapy to 
Children Exposed to Violence; Focusing on Social 
Determinants of Health, and Treating Root Causes 
of Crime; and Mental Health Diversion Programs.

The NDAA has several online training 
opportunities available this fall on topics ranging 
from, Understanding, Interrupting and Minimizing 
Conscious and Unconscious Bias (November 10, 

2021); Well-Being Taskforce: Trauma Stewardship: A 
Book Club Review (December 14, 2021); Recovery-
Oriented Justice Initiatives (ROJI): A Paradigm 
Shift in Addressing Adolescent Substance Use 
Issues, (recorded webinar); as well as “on-demand” 
webinar courses including Prosecuting DUI Cases; 
Human Trafficking and the Impact on Commercial 
Driver’s Licenses. This coming spring, additional 
online training courses include Investigating and 
Prosecuting Sexual Assault (April 11-14, 2022); and 
an in-person course in Chicago, Illinois regarding 
Homicide 101 and Deconstructing Death – Two 
Courses (June 27 through July 1, 2022).

With discussion groups, a wellness initiative, 
online forums, and webinars each month, the 
NDAA has redoubled its efforts this year to afford 
prosecutors around the country access to quality and 
relevant legal education. Become a member today if 
you want to take advantage of any of their training 
opportunities.

If I can ever be of assistance in connecting you 
to the NDAA, let me know. You can contact me at 
marc.bennett@sedgwick.gov.
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Footnotes

Introduction
Investigating, charging, and trying cases requires 

appreciation for and familiarity with countless legal 
concepts in Kansas. And just when the State has 
secured a conviction, one may think the last chapter 
of the story has been written. But another bit of legal 
quicksand lurks around the corner: criminal history 
scoring. Where once you thought you were at the 
finish line, the overhead view is of you in a maze. 

For any defense attorneys who might come 
across this article, I have a tip for you. If you’re 
looking to elicit sighs and groans from opposing 
counsel, file a motion to challenge the classification 
of entries on a PSI ahead of sentencing. If you’re 
really on your game, toss in some names like 
Wetrich and DeCamps, and Apprendi. 

A treatise could be written on criminal history 
classification in Kansas; the subject could easily 
fill a semester-long law school course. In 2019, the 
Kansas Legislature amended the Kansas Sentencing 
Guidelines in a manner that, one might hope, may 
provide some clarity to these efforts. But before 
outlining those amendments, a brief history lesson 
on criminal history scoring in Kansas is in order. 

The history of criminal history classification in 
Kansas

The Kansas Sentencing Guidelines Act 
designates fixed sentences for a majority of criminal 
offenses in Kansas based on two controlling factors: 
severity of the offense and criminal history of the 
defendant. In scoring criminal history, the legislature 
has distinguished between person crimes and 
non-person crimes, generally weighing the former 
more heavily. Crimes which inflict, or could inflict, 
physical or emotional harm to another are generally 
designated as person crimes and all others are 
non-person crimes.1 Because all post-1993 Kansas 
crimes are categorized as person or non-person 
offenses in the code, classifying those entries in a 
criminal history worksheet is, as of today, relatively 

straightforward. The complexity arises when 
attempting to classify out-of-state convictions. 

The legislature contemplated as much when 
drafting the sentencing guidelines. Early iterations 
of the guidelines provided that a Kansas sentencing 
court shall classify the out-of-state crime as a person 
or non-person offense by referring to “comparable 
Kansas offenses.”2 If the comparable Kansas offense 
is a person crime, so too the out-of-state conviction. 
In 2003, the Kansas Supreme Court held, for 
purposes of determining criminal history, that the 
out-of-state conviction and the comparable Kansas 
crime “need only be comparable, not identical.”3 So 
as long as a comparable Kansas crime was a person 
felony, so too the out of state conviction. At least 
until 2018.

After being convicted of kidnapping, aggravated 
assault, and seven other counts, Roy Wetrich was 
sentenced to 10 years in prison. He later moved to 
correct what he argued was an illegal sentence, by 
virtue of the person felony classification attributed 
to his prior Missouri burglary offenses. Ultimately, 
the Kansas Supreme Court agreed with him in 2018, 
holding for the first time that, for an out-of-state 
conviction to be comparable to an offense under the 
Kansas criminal code, the elements of the out-of-
state crime cannot be broader than the elements of 
the Kansas crime. Put another way, “the elements 
of the out-of-state crime must be identical to, or 
narrower than, the elements for the Kansas crime 
to which it is being referenced.”4 The case spawned 
countless challenges to PSI entries and motions 
to correct illegal sentences, many of which were 
granted. 

Before Wetrich, no Kansas case construed the 
term “comparable” to necessitate the identical-
or-narrower requirement.5 Because Wetrich 
constituted a change in the law, defendants whose 
sentences were final before Wetrich was decided 
in 2018 did not benefit from that change in the 
law.6  In 2019, the Kansas Legislature took up 

Criminal History Classification in Kansas
By Jacob M. Gontesky, Assistant District Attorney, Appellate Section, Johnson County District Attorney’s Office

1. State v. Fifer, 20 Kan. App. 2d 12, 15, 881 P.2d 589 
(1994), rev. denied 256 Kan. 996 (1994) (citing Kansas 
Sentencing Guidelines, Desk Reference Manual, p. 14 
[1994]). 

2. See K.S.A. 2000 Supp. 21-4711(e). 

3. State v. Vandervort, 276 Kan. 164, 179, 72 P.3d 925 (2003). 
4. State v. Wetrich, 307 Kan. 552, 562, 412 P.3d 984 (2018). 
5. State v. Weber, 309 Kan. 1203, 1209, 442 P.3d 1044 

(2019). 
6. State v. Gales, 312 Kan. 475, 476 P.3d 412 (2020), State v. 

Clark, 313 Kan. 556, 578 486 P.3d 591 (2021). 
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proposed legislation to respond to Wetrich. 
Underlying the Wetrich analysis also lurked 

constitutional concerns raised by defendants who 
argued a sentencing court’s examination of the 
facts of his prior offense violated his constitutional 
protections. In almost all scenarios, a district court 
cannot increase a sentence beyond the statutory 
maximum—only factual findings by a jury can 
justify as much.7 However, the mere existence of 
the prior conviction is not an Apprendi problem.8 So 
the Kansas Supreme Court has reiterated time and 
again that a district court can consider the existence 
of prior offenses in evaluating a defendant’s 
criminal history score and thus his placement on the 
sentencing grid.9 

But wading into the factual details of that prior 
offense—what actions the defendant actually took 
to commit the criminal offense—in an effort to 
analyze them against a comparable Kansas offense 
and assess the person or non-person classification 
can implicate the Apprendi protection necessitating a 
jury finding. Avoiding that pitfall was a cornerstone 
of the recent amendments to the sentencing 
guidelines. The amendments explicitly contemplate 
an analysis of the elements of the out-of-state 
offense, not the specific facts of that prior 
conviction, avoiding the constitutional concerns 
raised in Wetrich and elsewhere. 

2019 amendments to criminal history 
classifications

In direct response to the dilution of criminal 
history scoring resulting from the Wetrich decision, 
the Kansas Legislature in 2019 amended the 
sentencing guidelines provision concerning out-of-
state prior offenses.10 Seeking to avoid reference 
to the problematic comparability framework, the 
Legislature instead set forth a list of circumstances 
to be considered in evaluating the person or 
nonperson characteristics of an out-of-state offense. 

Under the new framework, a sentencing court 

shall classify an out-of-state prior offense—be 
it a completed felony, or an attempt, conspiracy, 
or solicitation—as a person crime if any listed 
circumstances are present in the elements of the 
offense, as defined by the convicting jurisdiction.11 
These circumstances (paraphrased) include:  

• The death or killing of any person; 
• Threatening or causing fear of physical harm 

or violence, causing terror, or physically 
intimidating or harassing any person;

• Bodily harm or injury, physical neglect or abuse, 
restraint, confinement, or touching of any person, 
without regard to degree; 

• The presence of a person (other than the 
defendant, a charged accomplice, or another 
person with whom the defendant is engaged in 
the sale, distribution, or transfer of drugs); 

• Possessing, viewing, depicting, distributing, 
recording, or transmitting the image of any 
person;

• Lewd fondling or touching, sexual intercourse 
or sodomy with or by any person or an unlawful 
sexual act involving a child under the age of 
consent;

• Being armed with, using, displaying, or 
brandishing a firearm or other weapon 
(excluding crimes of mere possession); or

• Entering or remaining within any residence, 
dwelling, or habitation. 

See K.S.A. 2019 Supp. 21-6811(e)(3)(B)(i)(a)-(h).

With the adoption of this amended framework, 
prosecutors in Kansas should now be aware of 
three distinct timeframes under which these various 
methods for classifying out-of-state prior offenses 
operate. These standards should be examined when 
a defendant files a motion to correct an illegal 
sentence pursuant to K.S.A. 22-3504 because the 
legality of the sentence is controlled not by the law 
as it is at the time the motion is filed, but rather at 

7. Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 
147 L. Ed. 2d 435 (2000) (Any fact that increases the pen-
alty for a crime beyond the statutory maximum must be 
submitted to a jury, rather than the trial court, and proved 
beyond a reasonable doubt).   

8. State v. Ivory, 273 Kan. 44, 44, 41 P.3d 781 (2002).

9. See, e.g., State v. Albano, 313 Kan. __, 487 P.3d 75 (2021) 
(the Sixth Amendment does not require a jury to find the 
fact of a prior conviction that increases the statutory maxi-
mum punishment for a crime). 

10. Laws 2019, ch. 59, §13, eff. May 23, 2019. 
11. K.S.A. 2019 Supp. 21-6811(e)(3)(B).
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the time the sentence was pronounced.12

The 2019 amendments have been designed to 
shift focus away from the problematic comparability 
analysis at issue in Wetrich. For instance, if an 
out-of-state aggravated battery statute encompassed 
means by which the offense could be committed that 
was slightly different—in particular, more broad—
than the Kansas aggravated battery statute, under 
Wetrich, it could not be considered a person offense 
here. But under the amended framework, as long as 
that out-of-state offense necessarily involved another 
person (other than the defendant, an accomplice, 
or someone engaged in the distribution of drugs 
with the defendant), then that out-of-state offense 
will constitute a person felony here. Alternatively, 
as long as the elements of that out-of-state offense 
includes the physical touching of another person, it 
will count as a person felony here. 

A note of caution
To effectively institute this new approach—

examining the circumstances of the out-of-state 
offense—the State and the sentencing court must 
necessarily avoid the quagmire of examining 
the underlying facts of any particular case.13 To 
examine the out-of-state offense, certain documents 
may provide insight to the statute under which a 
defendant was convicted, such as a journal entry, 
complaint, and plea colloquy. These documents 
will assist a sentencing court in examining the 
elements of the out-of-state offense. But in virtually 
no scenario should a Kansas sentencing court 
examine an affidavit or police report or other factual 
underpinnings of the prior offense, lest the court 
wade into an Apprendi violation. 

For nearly 30 years, the Kansas sentencing 

guidelines have weighed person offenses—those 
which can inflict physical or emotional harm to 
another—more heavily for the very reason that 
violent offenses are considered more heinous, and 
thus more deserving of harsher sentences. Careful 
application of the amended Kansas sentencing 
guidelines will hopefully permit the guidelines to 
retain this distinction in a manner that both guards 
a defendant’s constitutional rights, while also 
recognizing the legislature’s intent to punish the most 
dangerous offenders appropriately. 

12. See State v. Murdock, 309 Kan. 585, 591, 439 P.3d 307 
(2019). 

13. See State v. Gales, 312 Kan. 475, 484, 476 P.3d 412 
(2020) (When conducting a comparability analysis of 
an out-of-state conviction, for purposes of classifying 
the out-of-state prior conviction as a person or nonper-
son felony, the court cannot look beyond the statutory 
elements of the out-of-state statute of conviction and the 
Kansas statute).

Timeframe Applicable Law The Test
Sentences final before March 9, 
2018

State v. Vandervort, 276 
Kan. 164, 179 (2003)

The out-of-state offense need only be 
comparable, not identical, to a Kansas 
person felony offense. 

Sentences imposed after March 
9, 2018 for offenses committed 
before May 23, 2019

State v. Wetrich, 307 Kan. 
552, 562 (2018)

The out-of-state elements must be 
identical to or narrower than a Kansas 
person felony offense.

Sentences for offenses 
committed after May 23, 2019

K.S.A. 2019 Supp. 21-
6811

The out-of-state elements must contain 
one of the circumstances provided by the 
new statutory framework.

Upcoming 2022 Upcoming 2022 
Kansas Prosecutor Kansas Prosecutor 

DeadlineDeadline

Spring 2022 - March 1Spring 2022 - March 1
Send your idea/submissions to Editor 

Mary Napier at 
mary@napiercommunications.com.  



Fall/Winter 2021 The Kansas Prosecutor 29

In the criminal context, the majority of cases on 
appeal are initiated by the defendant.  Thus, the State 
is most commonly responding to issues and claims 
of error raised by a defendant.  But there are a few 
select scenarios where the State has the authority to 
pursue an appeal.  While there are many factors to 
consider in determining whether to appeal a decision 
of the district court, first things first, does the State 
have the statutory authority to do so?  This article 
will briefly discuss when the State has the authority 
to appeal in a criminal case.      

The State’s right to appeal in a criminal case is 
entirely statutory.  Importantly, the State is bound 
by the statutory basis it selects when docketing the 
appeal.  The State cannot later expand its elected 
statutory basis for the appeal, nor can the appellate 
courts sua sponte select the jurisdictional basis for 
the State’s appeal.1 

The three main statutes authorizing State’s 
appeals in criminal cases are K.S.A. 2020 Supp. 
22–3602, K.S.A. 2020 Supp. 22–3603, and K.S.A. 
2020 Supp. 22–3504.   

K.S.A. 2020 Supp. 22–3602(b) provides four 
circumstances in which the State may appeal as a 
matter of right:  
• From an order dismissing a complaint, 

information or indictment;2

• from an order arresting judgment;
• upon a question reserved by the prosecution; or
• upon an order granting a new trial in any case 

involving a class A or B felony or for crimes 
committed on or after July 1, 1993, in any case 
involving an off-grid crime.

Three of these circumstances are straightforward 
but one calls for a bit more discussion.  What exactly 
is a question reserved by the prosecution?    

State Appeals in Criminal Cases: 
Can the State Appeal it?
By Jodi Litfin, Assistant Solicitor General, Office of the Kansas Attorney General Derek Schmidt

When considering an appeal on a question 
reserved, the statewide importance of the issue is 
key.  The purpose of a state’s appeal on a question 
reserved is to provide an answer to a question of 
statewide importance that will aid in the correct and 
uniform administration of criminal law in future 
cases.3  In other words, would resolution of the issue 
provide helpful precedent for the bench and bar or 
would it merely require the Court to repeat what it 
has already said in earlier opinions?

There are no formal procedural steps or magic 
words required to appeal on a question reserved.4  
All that is necessary for the State to reserve a 
question for presentation on appeal is to make a 
proper objection to preserve a question reserved.5  
Also, keep in mind that an appellate court’s answer 
to a question reserved by the State has no effect on 
the criminal defendant in the underlying case.6  As 
noted above, the sole purpose is to obtain a decision 
on a particular issue to provide precedent for the 
future.

One example of a proper question reserved was 
in State v. Johnson, 32 Kan. App. 2d 619, 86 P.3d 
551 (2004).  Johnson was acquitted of kidnapping 
and attempted aggravated robbery by a jury.  The 
State appealed on a question reserved asking the 
Court of Appeals to determine whether it was 
misconduct for any attorney, prosecutor or defense, 
to call witnesses liars when such statements were 
not supported by evidence.  The Court accepted 
jurisdiction and held that the State’s question was 
one of statewide importance because of the many 
allegations of prosecutorial misconduct (now 
prosecutorial error) on appeal.  The Court held that 
because the Kansas Rules of Professional Conduct 
(KRPC) do not distinguish between a prosecutor or 
defense counsel, when defense counsel calls a State 

Footnotes
1. State v. LaPointe, 305 Kan. 938, 954, 390 P.3d 7 (2017).
2. Keep in mind that if only one or some of the charges 

were dismissed by the district court, the State must dis-
miss the entire case to pursue the appeal. 

3. State v. Berreth, 294 Kan. 98, 273 P.3d 752 (2012) (citing 

cases).
4. State v. Johnson, 32 Kan. App. 2d 619, 86 P.3d 551 

(2004).
5. State v. Johnson, 32 Kan. App. 2d 619, 86 P.3d 551 

(2004).
6. State v. Berreth, 294 Kan. 98, 125, 273 P.3d 752 (2012).
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witness a liar, he or she violates KRPC 3.4(e).  Thus, 
defense counsel, like the prosecutor, is prohibited 
from commenting on the credibility of a witness. 

Another avenue of appeal for the State is 
K.S.A. 2020 Supp. 22–3603, which authorizes 
interlocutory appeals.  K.S.A. 2020 Supp. 22–3603 
states: “When a judge of the district court, prior 
to the commencement of trial of a criminal action, 
makes an order quashing a warrant or a search 
warrant, suppressing evidence or suppressing a 
confession or admission an appeal may be taken by 
the prosecution from such order if notice of appeal is 
filed within 14 days after entry of the order.” 

During interlocutory appeals the proceedings 
in the district court are stayed pending the 
determination of the appeal.  As a result, these 
appeals are expedited.  That being said, even 
expedited cases are likely to take at least a year to 
resolve, especially given that a petition for review 
with the Kansas Supreme Court will almost always 
be filed.  Generally, the time during which an 
interlocutory appeal is pending is not counted for 
speedy trial purposes. 

But while the State can appeal the suppression 
of a confession or admission as a matter of 
statutory right,7 when appealing the suppression 
of evidence, the State is not allowed to file an 
interlocutory appeal from every “run-of-the-mill 
pretrial evidentiary ruling” of a district court.8  An 
interlocutory appeal of an order suppressing or 
excluding evidence is only permitted when the 
State’s ability to prosecute the case is substantially 
impaired.  As explained by the Kansas Supreme 
Court, substantial impairment includes,  
“[s]uppression rulings which seriously impede, 
although they do not technically foreclose, 
prosecution.”9  

In some cases, substantial impairment is 
relatively easy to establish.  For example, in a drug 
case where the drug evidence is suppressed.  It’s 
hard to prove possession of methamphetamine with 
no methamphetamine, right?  On the other hand, 

whether the State’s case is substantially impaired 
when the district court excludes corroborating 
evidence in a sexual abuse case is a closer call.  A 
case by case analysis, taking the specific evidence of 
each case into account, is necessary.  

And there is a danger lurking in this analysis.  
If the State fails to establish that the suppression 
of the evidence substantially impaired its ability to 
prosecute the defendant, its appeal is considered 
“unauthorized.”  And in an “unauthorized” 
interlocutory appeal, the time delay attributable to 
such appeal is chargeable against State in computing 
whether the accused’s statutory right to speedy trial 
has been violated.  Accordingly, an unauthorized 
appeal equals a fatal outcome for the State’s 
case.  Knowing the strength of the case and how 
the suppression of the evidence will substantially 
impair the prosecution is critical to establish in an 
interlocutory appeal. 

Finally, there are appeals of an illegal sentence.  
K.S.A. 2020 Supp. 22–3504 has been construed as 
a jurisdictional statute that authorizes the State, as 
well as the defendant, to appeal an illegal sentence.10  
An illegal sentence is narrowly defined as a 
sentence: imposed by a court without jurisdiction; 
that does not conform to the applicable statutory 
provision, either in character or punishment; or that 
is ambiguous with respect to the time and manner in 
which it is to be served at the time it is pronounced.11

The State has successfully raised illegal sentence 
claims from a district court’s determination of a 
defendant’s criminal history score and a district 
court’s order of an incorrect term of post-release 
supervision.  

These three statutes cover most State’s appeals, 
though the State can also appeal from a departure 
sentence under K.S.A. 2020 Supp. 22–3602(f).  
Additionally, the State can appeal from an order 
granting a K.S.A. 60–1507 petition, in the civil 
context of a post-conviction proceeding.  

Hopefully this article has provided some guidance 
on when the State has statutory authority to appeal.  

7. State v. Mburu, 51 Kan. App. 2d 266, Syl. 2, 346 P.3d 
1086 (2015).

8. State v. Newman, 235 Kan. 29, 35, 680 P.2d 257 (1984).
9. State v. Huninghake, 238 Kan. 155, 157, 708 P.2d 529 

(1985).

10. State v. McCroy, No. 120,783, ___ Kan. ___, 486 P.3d 
618 (2021).

11. K.S.A. 2020 Supp. 22–3504(c)(1); State v. Lee, 304 Kan. 
416, 417, 372 P.3d 415 (2016).
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Scenario Authority to Appeal Other Considerations

From an order dismissing 
a complaint, information or 
indictment

K.S.A. 22–3602(b)(1) All charges in the case must be 
dismissed in order to proceed with the 
appeal

From an order arresting 
judgment

K.S.A. 22–3602(b)(2)

Upon a question reserved by 
the prosecution

K.S.A. 22–3602(b)(3) Must be an issue of statewide 
importance that will aid in the correct and 
uniform administration of criminal law in 
future cases

Upon an order granting a 
new trial in any case involving 
a class A or B felony or for 
crimes committed on or after 
July 1, 1993, in any case 
involving an off-grid crime

K.S.A. 22–3602(b)(4)

Departure Sentence K.S.A. 22–3602(f)
From an order quashing a 
warrant or a search warrant, 
suppressing evidence or 
suppressing a confession or 
admission

K.S.A. 22–3603 State must show its ability to prosecute 
the case is substantially impaired when 
the order has suppressed evidence

State can appeal suppression of a 
confession or admission as a matter of 
right, i.e. no substantial impairment

Illegal sentence K.S.A. 22–3504; K.S.A. 60–
2101

Illegal sentence is narrowly defined 

From an order granting a 
K.S.A. 60–1507 petition

K.S.A. 60–1507(d) State cannot appeal from a finding 
of ineffective assistance of counsel 
following a VanCleave hearing

Above is a chart for quick reference of 
the different scenarios, authority, and other 
considerations in State’s appeals.  

Of course, whether or not to pursue an appeal 
depends on many factors, including the specific facts 

of the case, as well as the record and arguments 
made before the district court.  As always, if you 
have any questions about State’s appeals or appellate 
procedure generally, please feel free to contact me at 
jodi.litfin@ag.ks.gov.

Watch your email and kcdaa.org
for details on upcoming events in 2022.

We hope to see you in-person again soon!
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